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P-R-0-C-E-E-D-1-N-G-S

9:05 a.m.

MS. PETERS: Good morning. I"m Marybeth Peters,

the Registrar of Copyrights, and 1 would like to welcome

everyone to this fifth and last day of hearings in the Section

1201 Anti-Circumvention Rulemaking.

As many of you know, the purpose of the rulemaking

proceeding 1is to determine whether there are any particular

classes of works as to which users are, or are likely to be,

adversely affected 1in their ability to make non-infringing uses

if they are prohibited from circumventing technological measures

that control access.

Today there are three sessions and the very first

one will look at audiovisual works and motion pictures. Then

we"ll go to another part of audiovisual works and motion

pictures where we Jlook at public domain, ancillary, and sole

source material. We"ll end up with region coding.

I think all of you know that the reply comments

and hearing testimony and any questions that follow it will form

the basis of the evidence in this rulemaking which in

consultation with the Assistant Secretary for Communications and

information of the Department of Commerce will vresult in my

recommendation for the Library of Congress.

I probably should point out that Jeff Joyner, who

is an attorney with the National Telecommunications and
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Information Administration, is here and he"s part of this

process. Mike Hughes is an attorney for the General Counsel of

the Library of Congress is here and he, too, will play a role in

this process when the Library reviews my recommendation.

The [librarian has to make the determination by

October 28th. He will have to determine whether or not there

will be any exceptions against circumvention during the next

three-year period which 1is October 28, 2003, through October 28,

2006.

The entire record 1is posted on the Copyright

Office websites and that will include the transcripts of all of

the hearings. The transcripts go up about one week after each

hearing. They will go up uncorrected but each witness will have

the opportunity to correct and then we will correct what is up

on our website.

Let me introduce the rest of the Copyright Office

panel before 1 go further. To my Uleft 1is David Carson, our

General Counsel. To David®"s left is Steve Tepp who 1is Policy

Planning Adviser in the Office of Policy and International

Affairs. To my right is Rob Kasunic who 1is Senior Attorney

Adviser in the Office of the General Counsel. To his right is

Charlotte Douglass, Principal Legal Adviser in the Office of the

General Counsel.

Our goal is to have each panel to be divided into

three parts where First you present your testimony. Secondly we
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ask questions and then if any of you have questions of each

other and they have not arisen, then you will have an

opportunity to do that.

Hopefully the questions will be difficult and they

will be equally difficult for everybody. You should not read

anything into any particular question. You should not read

anything into the tone of the voice or the Tfacial expression.

We have made up our minds about nothing. We are trying to scare

you. No.

The whole purpose is to get as much evidence as we can on the

record so that we can go back and reflect.

One of the things 1 want to say is ‘these

microphones may be misleading. These microphones lead to the

person who 1is recording the transcript. They do not project

voices out so each of you needs to speak loudly so that the

people behind you can hear what is being said. IT 1 see them

straining, 171l just go, "Raise your voice."

The Ffirst panel 1is looking at DVDs that are

tethered, looking at alternative platforms, and some non-

infringing uses. The panel 1is made up of Robin Gross of |IP

Justice, MIA Garlick if IP Justice, Gwen Hinze and Ren Bucholz

of Electronic Frontier Foundation.

On this side of the table we have Bill Krepick of

Macrovision, Dean Marks of AOL Time Warner, and Steve Metalitz.

IfT you were here, you saw him a Jlot yesterday.- He 1is
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representing many copyright owners and his comment is known as

the joint reply comment.

Let"s start with the proponents and let"s start

with 1P Justice. I don"t know how you®"re going to divide it up.

MS. GROSS: Mia will deliver the testimony.

MS. PETERS: Okay. Good.

MS. GARLICK: Good morning. IP Justice welcomes

this opportunity to testify to the Copyright Office about the

adverse impacts Americans are experiencing in their ability to

enjoy DVDs in non-infringing ways.

The cause of this adverse impact is the access

control technology employed by the movie industry to DVDs. The

magnitude of this harm warrants the recommendation by the

Copyright Office over the exemptions proposed by IP Justice in

its submitted comments to permit circumvention in order to view

a DVD on an unsupported player.

We are mindful of the reasons given in the last

rulemaking for rejecting any exemptions in relation to DVDs. 1P

Justice, therefore, wishes to emphasize four important

procedural  factors iIn relation to this proposed exemption.

These procedural matters are important because they shape the

substantive findings of the rulemaking.

First, we wish to remind the Copyright Office that

it"s responsibility is to users and not to copyright owners.

Congress introduced the anti-circumvention measures to encourage

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

copyright owners to make their works available digitally or, in

the words of the last rulemaking, the measures were intended to

be used for facilitating.

The responsibility of the Copyright Office iIn this

rulemaking is not to repeat Congress®™ logic but to protect users

and ensure access, nhot availability of protected works such as

DVDs. This did not occur in the first rulemaking in 2000. In

that rulemaking the Copyright Office gave undue preference to

the interest of copyright owners and 1in doing so improperly

reconsidered the interest of copyright owners.

Second, the structure of this rulemaking as

interpreted by the Copyright Office effectively precludes it

from achieving Iits purpose. The Copyright Office insists that

the exemptions be defined according to class of work. Adequate

protection of user rights requires that the exemptions be

dropped with reference to the type of user and the circumstances

of use.

For example, if a person watches a DVD at home,

they are not infringing the copyright owners public performance

right. But when they watch a movie iIn a cinema, the public

performance right is implicated.

Third, the Copyright Office has set an unduly high

evidentiary standard given the nature of the harm it is supposed

to protect against. This led to one of the Copyright Office’s

conclusions in the first rulemaking that all allegations of harm
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were hypothetical in nature.

However, the adverse effects experienced by users

are likely of their very nature to be individual and discrete,

difficult to measure and quantifying. This does not detract

from the existence of such harm and i1t does mean that the

Copyright Office should accept as sufficient evidence news

reports and principled analyses of the |likely harm which take

into account the interaction of the circumvention measures with

the limitations and exceptions for users under traditional

copyright principles.

It also means that the Copyright Office should

give the comments and testimony supplied by ordinary individuals

as much, if not more, weight as the views of corporations.

IP Justice urges the Copyright Office to be

mindful of the context in which this rulemaking occurs. This is

important in three respects. To begin with, the context of this

rulemaking is very different to the first.

Then the prohibition on access circumvention had

not yet taken effect. Three years later restricted access DVD

technology is more prevalent. Thus, the extent of the impact on

users must be greater because the anti-circumvention measures

are broader than copyright.

The second important factor the Copyright Office

should take account of is that the impact of any exemption will

necessarily be [limited. Acts of circumvention of access
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controls are by their nature inherently  noncommercial and

personal . Anyone who seeks to take advantage of an exempted act

of access circumvention must be highly technically literate.

A person cannot require a circumvention device or

service from a third party, nor make it available to someone

else because to do so will infringe the anti-trafficking

provisions of Section 1201.

This means that only a limited number of people

are likely to be able to avail themselves of any of the

exemptions. Thus, the impact on the copyright owner of any

exemption will be limited.

Third, we would Iike to vremind the Copyright

Office that despite Hol lywood"s promise during the last

rulemaking that Linux DVD player would be forthcoming, it has

three years later proved to be vaporware. This means that a

significant and growing proportion of the population are unable

to access the DVDs they have purchased.

Against this background, [P Justice makes the

following four  substantive comments. First, we provided

evidence in our submitted comments of the need to bypass an

access control in order to view a DVD on an unlicensed system.

Second, the Copyright Office held in the last

rulemaking that wusers do not enjoy an unqualified right to

access works on a particular machine or device. This holding
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was inverted and misguided. It is the copyright owners who do

not have the right to dictate technology design. Technology is

a stable article of commerce.

Indeed, Section 1201(c)(3) clearly states that the

anti-circumvention provisions do not require the design of any

particular technological device. Users have a right to choose

between technology platforms. As a result, competition can

occur among technology providers to provide the best design, a

finding which restricts consumer choice, iImpermissibly extends

the copyright owner®s monopoly.

Therefore, the Copyright Office cannot and should

not dismiss evidence of user harm based on technology

preference. It has never been the lure of this country that

copyright creates a right to dictate the technology choices to

the consumer.

DVDs are the personal property of their owners and

use restrictions by the movie studios interfere with the owner"s

ability to use her property in Jlawful ways. It is not the

burden of the DVD owner to prove that she has the right to view

a fTilm she has paid for. On the contrary, any iImpingements upon

the rights of the owner to lawful enjoyment of her property must

be justified by the law.

Third, in the last rulemaking the Copyright Office

incorrectly equated works available in DVD format to those which

are iIn analog format. In doing so, the Copyright Office ignored
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the innovation which digital technology makes possible. DVDs

are not the same as VHS.

DVDs consist of numerous features that are not

conceivable in analog format. They may contain audio in

different languages or subtitles, the ability to jump between

scenes, and additional commentary or information by actors and

directors.

Furthermore, the movie studios have little

incentive to continue to distribute VHS tapes in the future when

DVDs give them total control over what the individual can do

with the movie.

Fourth, and finally, there 1is no evidence that

user freedom of platform choice harms DVD copyright owners. A

person who wishes to view a DVD on a platform of their choice is

still a legitimate consumer. They must purchase the DVD prior

to viewing it.

The copyright owner is still compensated for that

DVD. Tethering, however, allows a copyright owner to extend the

monopoly and extract greater monopoly rents through its

licensing of DVD software and hardware.

This is the reason why copyright owners are

reluctant to give consumers choice in their technology platform.

This is the reason why the movie studio is content to ignore the

platform preferences of legitimate consumers.

The Copyright Office"s duty is to the interest of
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consumers including those who wish to enjoy the DVDs they

purchase on Linux or any independently developed and, thus,

unlicensed DVD player. Thank you.

MS. PETERS: Okay. Thank you.

Gwen.
MS. HINZE: Thank you for the opportunity to
testify at today®"s hearings. In my comments this morning |1

would like to firstly talk about the scope of exemption that EFF

has sought. Secondly, to address some of the comments that have

been made in opposition to the exemption that we have sought in

the joint comments.

The Electronic Frontier Foundation has proposed an

exemption for audiovisual works vreleased disks that contain

access control measures that interfere with the ability to

control private performance, including the ability to skip or

fast forward through promotional material.

We are seeking an exemption to allow DVD owners to

eliminate un-fast forwardable advertisements or, in the

alternative, to take all necessary technical steps to defeat the

user operation, or UOP, blocking feature to permit consumers to

fast forward through these commercials on DVD content that they

have lawfully acquired.

Copyrights artists can use the UOP blocking

technology to mark certain portions of a DVD in a way that

disables the fast forward functionality of a user®"s DVD player
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when the DVD is inserted into a user”s player.

This prevents viewers from fast forwarding through

mat content. Most, if not all, DVD CCA [licensed DVD players

respond to UOP blocking measures incorporated into DVDs because

DVD manufacturers are vrequired to produce DVD players that

detect and respond to UOP blocking commands as a condition of

obtaining a license from the DVD format to local licensing

corporations.

The use of this technology by copyright owners to

create zones of a DVD which consumers cannot Tfast Tforward

through clearly impedes a non-impinging use by a consumer.

Copyright owners do not enjoy any exclusive rights over private

performance in consumer®s living room.

It is not one of the exclusive rights granted to

copyright owners under Section 106 of the copyright statute. A

consumer does not infringe any copyright right when she uses the

fast forward function on a DVD player to fast forward through

commercials on a DVD.

However, copyright owners are equipped to be able

to use UOP blocking to control what content viewers watch prior

to a feature presentation and, therefore, can place a

restriction on private performance.

This restriction on private playback is

implemented through a set of interlocking licensing schemes for

DVD players which in turn are premised on the use of an access
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control measure, CSS or content scramble system.

The use of the UOP blocking this way also

effectively removes the long-established [limitation on copyright

owner"s distribution right in the first sale doctrine recognized

in Section 109 of the copyright statute.

There is nothing in the legislative history of the

Digital Millennium Copyright Act that 1iIndicates that Congress

intended to upset the historical copyright balance struck by

Congress in the copyright statute or specifically to expand

Section 106 or override Section 109.

An exemption is jJustified here to remove this

limitation on consumer®s private performance and to prevent

copyright owners from wusing an access control in the legal

sections of Section 1201 to control consumers lawful uses such

as fast forwarding that fall entirely outside copyright owner"s

exclusive rights.

The opponents of this exemption have made three

main arguments. First, the joint comment submitted by the MPA

and the other joint commenters claim that EFF has failed to meet

the burden of establishing that the use of this technology has

had a substantial adverse impact on consumers non-infringing

use.

The joint commenters argue that the Tfact that we

have identified, and |1 quote, "Only a handful of titles with

such technology means that we have not met this burden and that
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any harm caused to consumers is a main inconvenience."

I have three comments in response. First, 1 would

like to address the standard of proof required. Unlike the

motion picture industry represented here, it is not possible for

consumers to provide comprehensive figures Tfor the numbers of

DVDs released in the United States which have UOP blocked for

fast forwarding for two reasons.

First, affected DVDs are not labeled so a consumer

can only learn that a DVD has blocked fast forwarding if he or

she inserts it into a DVD player and is not able to fast

forward.

Second, even if iIndividual users are aware that a

DVD contains content that cannot be fast forwarded through,

there is no centralized place or method for recording and

collecting this data.

It would be fundamentally inequitable to require

consumers to identify every single title affected in order to

meet the threshold burden 1in this proceeding. Such a standard

would undermine Congress®™ intended purpose as stated in the

Commerce Committee Report to provide a fail-safe mechanism to

protect consumers® non-infringing uses.

In our view, it should be sufficient proof if the

record contains evidence of a qualitative adverse impact on a

user"s ability to make a non-infringing use of a work and

evidence that a number of DVD titles carry that feature.
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Second, as to proof of current substantial adverse

affect, the evidence on the record in this proceeding clearly

establishes that it is not just a handful of titles that are

affected. Sixty-six individual consumers submitted comments to

the Copyright Office 1iIn this proceeding 1in support of our

exemption. These comments describe their first-hand experience

of encountering non-fast forwardable promotional material on

over 40 popular titles.

These titles include Lilo and Stich, Beauty and

the Beast, The Little Mermaid, The Lion King, Toy Story 1 and

I, Monsters, Inc., a Very Merry Pooh Year, Bob the Builder,

About a Boy, Blue Crush, American Pie 11, The Sixth Sense, Ice

Age, The Red Violin, Shawshank Redemption, The Borne Ildentity,

Baby Mozart, and Rudolph the Rednosed Reindeer.

An assessment of the substantial adverse impact on

consumers requires consideration of both the number of titles

which may contain UOP blocking, and the number of units of each

of those titles that has been sold to consumers.

All  of the titles 1 mentioned are extremely

popular and were high-volume sellers. According to the 2002

year-end sales report from Video Business in 2002 Monsters, Inc.

sold 11.8 million wunits, Ice Age sold 7 million wunits, Lilo

Stich sold 6.6 million units, Beauty and the Beast sold 4.3

million units. In total there are just with those four titles

alone 29.7 million units in consumer households that may have
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been affected by the ability to fast forward through commercial

advertising. This is hardly an insignificant impact.

Third, in assessing the impact of these

technological measures on non-infringing use, the nature of the

harm to individual consumers must be taken iInto account. In the

case of each of the 66 consumers who Tfiled comments with the

Copyright Office, the harm was significant and rose beyond a

mere inconvenience.

They were simply not able to avoid the

objectionable material. The harm was doubled when they were not

able to prevent their children from viewing the objectionable

material on various Disney titles.

A  number of parents commented that they had

specifically purchased DVDs as a means of controlling their

children®s exposure to commercial advertising and were

understandably upset when they couldn®"t fast forward through

that material. That is not mere inconvenience.

The second argument made by opponents is that the

problem is amenable to a market solution and, therefore, does

not warrant granting an exemption. In support of this argument

they have pointed out that 99 percent of the DVD releases of

Tarzan, one of the titles referenced in AFS december comments,

are no longer being released by Buena Vista Entertainment with

unskippable commercials.

They also state that Buena Vista changed that
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three years ago in response to market feedback. Even if i1t 1is

true that 99 percent of the Tarzan releases do not contain

unskippable ads, which of course it"s not possible for consumers

to verify, there are 1 percent of the presumably miens of Tarzan

DVDs sold which contain unskippable material.

In addition, the 66 comments filed by consumers in

this proceeding indicate that the practice is still going on and

has not stopped voluntarily. The bulk of the comments submitted

list DVD titles purchased or rented in 2003 or 2002.

For instance, commenters complained that on titles

rented or purchased as recently as January 2003 including About

A Boy, The Red Violin, Baby Dolittle*s World of Animals, A

Knight®"s Tale, and Universal®s The Borne Identity, they were not

able to fast forward through promotional material. DVD

publishers clearly have not decided to stop releasing DVDs with

promotional material with disabled fast  forwarding despite

consumer complaints.

It is unclear that DVD publishers would have any

business incentive to do so. It is precisely for this reason

that we believe i1t 1is appropriate and justified for the

Copyright Office and the Library of Congress to step in and

grant an exemption to allow consumers to Jlawfully bypass non-

fast forwardable commercials.

The third argument made by our opponents is that,

and 1 quote, "It 1is Tfar from clear that this feature 1is an
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access control within the meaning of the statute.” Given that

the DVD CCA claims trade secret protection for its multi-tiered

licensing scheme, EFF has not been able to view the various

license terms to determine exactly which technological

protection measures on the DVDs are 1invoked 1in disabling fast

forward functionality on a user®s DVD player.

The  joint commenters” use of this feature

presumably refers to UOP blocking. IT so, it misconstrues our

argument. We do not claim that UOP blocking 1is an access

control and we have not sought an exemption to circumvent UOP

blocking.

Our argument as explained 1in our submission is

that given that UOP responsiveness appears to be a requirement

for DVD CCA licensed DVD player it would be impossible for a

consumer to override the UOP blocking response on their DVD

player without circumventing CSS.

This 1is because the interlocking set of licenses

from DVD CCA and the other DVD licensing entities are premised

on the use of CSS. It is the acting circumventing CSS that

would put a consumer at risk of legal liability under Section

1201(a) -

It"s the position of the copyright owners®

litigation in two law suits, the Remeirdos case 1in the 2nd

Circuit, and as recently as March 2003 in the opposition papers

filed iIn the 321 Studios case which is before the court this
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morning, that CSS 1is an access control for the purposes of

Section 1201.

The fourth argument 1 would like to address is an

argument about available of works. There is no critical

evidence that the use of unskippable or un-fast forwardable

advertising is integral to any business model that benefits the

public. It is not at all clear that the ability to embed

unskippable content meaningfully encourages the distribution of

creative works that would not otherwise be made available.

A threat by copyright owners to withhold content

if they are not able to insert commercials on DVDs seems

implausible. IT the exemption were (granted copyright owners

would continue to have the ability to insert ads but consumers

who had the know how would be allowed to avoid viewing these.

Finally, I would 1like to emphasize that the

exemption that EFF 1is narrow. It is narrow to permit consumers

to permit consumers to make a non-infringing use of DVDs that

they have lawfully acquired.

The exemption would only permit users to eliminate

mandatory advertisements on DVDs or, alternatively, to take all

necessary steps to defeat the UOP blocking response on a DVD

player for the [limited purpose of giving consumers the ability

to fast forward through advertisements. This exemption is not

an invitation to copyright infringement.

First, to the extent the copyright owners are
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concerned about potential copyright infringement they would

still retain all rights and remedies currently available to them

under copyright Jlaw including the ability to being a suit for

infringement.

Second, a Second 1201(a)(1)(d) makes clear the

Library of Congress can only grant an exemption to permit non-

infringing uses of a class of works. Finally, copyright owners

can control the scope of any potential adverse effect of this

exemption by Qlimiting the number of DVD releases that contain

unskippable content.

In balance then the harm here, any harm to

copyright owners from granting this exemption is minimal since

the exemption would only apply to a limited number of titles and

since copyright owners could control the scope of iImpact of the

exemption by limiting releases containing unskippable content.

By contrast, the present harm to consumers who

have acquired these disks without any way to know prior to

purchase of their unskippability, and without any way to restore

the control of their private non-infringing use, is substantial.

Thank you.

MS. PETERS: Thank you. Let"s go to this side of

the table. Let"s tart with Mr. Krepick.

MR.  KREPICK: Thanks very much. Macrovision

Corporation, one of the world"s |leading suppliers of copy

protection and digital rights management technology, recommends
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that no exemptions be granted for any of the 50 requested

submissions of copyrighted works under the DMCA, general ban on

circumventing technologies and devices.

On February 20, 2003, we submitted a detailed

statement to the Library of Congress Copyright Office outlining

our opposition to any exemptions under Section 1201 of the DMCA.

I would refer the rulemaking proceeding participants to that

submission for additional detail.

Essentially we believe that the current anti-

circumvention provisions of Section 1201 of the Act have not

resulted in any material adverse effects on consumers,

educational institutions, consumer electronics manufacturing, PC

manufacturers, or any other class of content users or

distributors. In fact, we believe the reverse has been true.

Since the enactment of the DMCA the unbridled

success of the DVD business from both a hardware and software

standpoint 1is the best proof supporting both strong copyright

laws and anti-circumvention provisions to help content owners

manage and distribute their content in the new digital world in

which we operate.

As way of background, Macrovision has a unique

perspective on the subject matter as we are neither a content

owner nor a hardware manufacturer. Rather, we are an

independent technology supplier that has developed flexible copy

protection and digital rights management solutions to help

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

content owners distribute their digital content 1iIn a secure

manner while retaining a variety of enabling features that will

allow consumer to time shift and space shift content that has

been acquired legitimately.

From our standpoint it 1{is important to note that

those who are arguing to exempt certain classes of copyright

works under Section 1201 refer to anti-copy protection trilogy

of fair use, first sale doctrine, and the Sony Betamax case.

In aggregate, these conditions are deposited as

evidence that consumers have been granted special entitlements,

or even legal rights, to make any number of copies of digital

content or to play digital content on any number of devices, or

to use any type of illegal circumvention technology to gain

access to content for their own purpose.

I am not a lawyer and | realize this anti-copy

protection trilogy evokes a tremendous amount of case law

discussion laced with plenty of emotion, but | believe that

rules for licensing and distributing digital content entered a

whole new realm in the 1990s and ushered in a brave new world of

digital copyright law.

Some proponents of copyright anarchy suggest that

copy protection, access control, digital rights management

technology should be circumvented wherever consumers are not

able to freely copy and distribute content with the same "ease

and versatility that they have historically exercised and the
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rights they retain under copyright historical balance.” That"s

from some comments that |IP Justice submitted on December 17th,

2002.

The problem with this misguided thinking is that

is It based on the perception that copyrights historical balance

is the same in the year 2003 as it was in 1990. This is just

not the case. With +tremendous technological advances in PCs,

optical disk burner devices, digital compression technologies,

and the Internet, the historical copyright balance is

tremendously off kilter and the copyright owners are at a severe

disadvantage when it comes to controlling their digital content.

The digital world has eclipsed the old familiar

analog copyright domain and exposed digital content to mass

misappropriation. Sadly, many consumer activists and hardware

manufacturers are blind to this new technological reality and

have not accepted the fact that content owners need to license

their content with more controls than they have 1in the past.

Otherwise, they will not have any content to license 1in the

future.

It should be clear that when a content owner

licenses access to their digital content, they are allowed to

establish rules for usage and those rules may cover certain

types of format and playback devices. For example, DVD or video

cassette, MP3, cable broadcast TV, video on demand, etc. And

certain privileges with respect to public or
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private performance and <certain provisions with respect to

copying or not copying by way of example.

Before the advent of the Internet pier-to-pier

file sharing services, ubiquitous optical disk burners, and

video encoders that could easily transform and compress analog

video to digital video, it was easy to say that if a consumer

bought content, they were at liberty to employ it with impunity.

This no longer pertains in the digital world since

the digital domain 1is essentially without borders. Essentially,

digital technology has exposed content owners to having their

content ripped off literally and distributed by both

professional pirates and casual consumer copiers.

In order to resolve this untenable situation, we

believe that several steps must be taken. First of all, we

believe there should be more cooperation from both the hardware

and content community.

We believe there should be deployment of new

generation of copy protection and digital rights management

technologies. We believe that the copyright laws should be

strengthened and Ilegislation that support copy right protection

and DRM technologies. Finally, that worldwide enforcement of

such laws that encompass the physical world of optical disk and

the online world of the Internet.

Through these hearings we believe the Copyright
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Office is iIn a unique position to independently gather data and

assess the current state of affairs with respect to digital

copyright statutes.

Moreover, we believe that you can send a strong

message to content owners, hardware manufacturers, consumers,

and congressional representatives that we need to strengthen our

digital copyright laws and not weaken them by giving out

exemptions to bypass or circumvent various copy protection,

access control, and digital rights management technologies.

We have read through the submittals including

those from AOL Time Warner, DVD CCA, the Interactive Digital

Software Association, the MPAA, RIAA, and the Software

Information Industry Association. We Find that these documents

are well vresearched, well articulated reflecting views that are

very much in line with our position.

We know that the Copyright Office 1is dealing with

a tremendous volume of input but we encourage the Copyright

Office to carefully consider these submissions before making a

decision on the DMCA anti-circumvention exemptions.

We also encourage the Copyright Office to consider

expanding its view and enroll in the broader area of copyright

law and legislation and to help our various legislators

formulate the appropriate copyright Jlaw amendments and digital

media laws that favor stronger copyright protection reforms in

order to shift the copyright balance more toward the content
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owners and away from the consumer activists and the hardware

manufacturers and the PC companies.

111 talk a little bit about the four or five

classes of copyright works that we have comments on. The TFirst

is copy protection for DVD. The argument is made that consumers

have a right to make backup copies of DVDs for their own

personal libraries.

The only precedent for this seems to stem from the

early days of unreliable computer floppy disks when PC and

software manufacturers realized that hardware and storage

technology was somewhat unreliable. Fast forward now to the

late 1990s and optical disk formats are extremely durable and

reliable and there is little need for backup.

In the video markets Macrovision®s copy protection

technologies have been used on video cassettes dating back to

the 1980s and on DVDs from the inception of the format in 1997.

Consumers have become quite accustomed to the fact

that they not only have an FBI logo on the cassette or the DVD

warning against unauthorized copying, but the vast majority of

content has been copy protected and the consumers have not been

allowed to make any copies.

In the music space there has been no such copy

protection available until last year so consumers came to

believe they were entitled to make copies of all of their music

CDs. The entitlement situation in music space has no legal
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basis and has simply grown out of the unchallenged consumer

habits formed over time because of the absence of copy

protection and DRM technology.

Macrovision®s Mark Bel insky addressed copy

protection in the music market yesterday in his testimony. We

believe that whether one is discussing CDs for audio or DVDs for

video, the content owners should be the ones who set the

licensed terms for the use of their content. IT they want to

allow copies, they should be able to charge a higher price, or

they should be able to simply prevent copying if they so choose.

If they want to allow content to be played on

certain PCs or certain playback devices, they should have the

right to set those license terms. IT consumers don"t want to

buy the content under such restricted conditions, the free

market mechanism will provide ample feedback to the content

owner regarding the advisability of selling content under such

restricted terms. In short, we believe there is neither a need

nor a legal precedent for any circumvention exemptions in the

DVD area.

In the area of access controls, the arguments made

in favor of allowing circumvention of access controls run very

much parallel with the arguments to circumvent certain copy

protection controls.

In these instances opponents argue that digital

rights management technologies can be used to prevent consumers
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from gaining access to legitimately purchased content and other

formats, or on other devices that they might own.

This argument cuts to the central issue of who

owns the content and who has the right to Ulicense it with

certain restrictions. The content owner may choose to license

their video for DVD CSS format only, or they may well choose not

to support it on MPEG 4 or the DVX format.

It the consumer cannot find a legitimate

authorized version of the video in any Tformat other than CSS,

then the consumer should not have the right to transcode the

video from CSS into MPEG 4 or DVX.

It is as simple as buying into the proposition

that content owners have control over their content with the

right to license it 1in certain formats for certain distribution

channels, for certain time windows, and for certain operating

system platforms. There 1is no valid reason to exempt anyone

under Section 1201 to circumvent any access control technology.

In terms of tethered content, the argument is made

that there are legitimate needs to move content from one PC to

another and that copyright law has never been construed to allow

authors to prevent a content owner®s freedom to access lawfully

purchased content where and how they choose.

Arguments are made that consumers want to play

content, music or video, on other devices in the car or other

portable devices and somehow this want is translated into an
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entitlement. Although this transportability or space shifting,

device shifting, Tfeature 1is desirable, content owners are not

legally bound to supply these features.

In fact, if they do supply these features, they

need assurance that the content will not be shared with the

world over pier-to-pier networks or through unauthorized optical

disk copies. Macrovision has DRM technology that can allow the

end user to move content between devices, but the technology is

designed to give the content owner control over the contents

licensing or usage rules.

IT a content owner chooses to license content and

to tether to a single PC, that is the content owner®s right. It

the consumer chooses not to buy the content with that

restriction, then the consumers can look for competitive

products with more liberal usage rules. The free market economy

can dictate success.

Again, there is no reason to bypass the copyright

law or to require an exemption under Section 1201. Content that

is digitized and downloaded to a PC or other digital device

exposes content owners to huge risks in ways unimaginable just

five years ago. The copyright laws must be strengthened and not

weakened in this regard.

The next comment 1 have is on stifling innovation.

Consumer electronics and IT companies and consumer groups

frequently make the point that strong copyright laws tend to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

stifle innovation because they essentially put manufacturers in

a straight jacket with respect to innovation.

IT this is so, why have sales of DVD hardware and

DVD disks been the fastest growing consumer electronic success

story ever? Certainly it was not because there were copyright

control handcuffs that restrained innovation for the

manufacturers. The argument that copyright protection standards

would stifle innovation is hollow to the core.

In fact, i1f anything the content community can

argue that actions by copyright anarchists will do more to

stifle innovation than the implementation of copyright

protection and DRM technologies since the unabated proliferation

of pier-to-pier file sharing, circumvention software, and

unlicensed compression formats will force content owners to

reduce investments 1in new programs due to revenue deterioration.

The hardware companies cannot continue to turn a

blind eye toward the content owner®"s plight. They must be part

of the solution and not part of the problem. The U.S. has the

most robust content development business in the world accounting

for some 5 percent of our gross domestic product. The harm to

our society will come from weak or compromised digital copyright

laws, not from stronger, more targeted laws.

A few comments on regional coding. The argument

is made that consumers should be able to bypass regional

controls that are built in the DVD and PC game console devices
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since consumers may want to import games or videos from one

region of the world and play them in a device that is designed

to play content that is coded for another region.

Macrovision does not have technology in this

space, but we are sympathetic to the content owner®s plight in

that they built their advertising marketing and distribution

strategies and campaigns for a given title around different

release dates in different parts of the world.

There are a variety of reasons for this but

suffice it to say that the content owners have valid business

reasons for wanting to control the timing of the releases of

their product in different parts of the world.

When the regional coding systems are hacked, or

the hardware is chipped, it 1is a clear case of contributory

copyright infringement since content owners®™ copyright licenses

are violated with respect to specific terms, dates, time

periods, locations, and formats for release.

Often times Macrovision®s copy protection
technology is hacked along with the regional coding. Even CSS
encryption hacks. The content owners then find themselves in

double or triple jeopardy situation where one hack has multiple

infringing and circumventing components. Again, we Dbelieve

there 1is no valid reason for regional coding exemptions to be

allowed under Section 1201.

The last comment that | have is on the
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nonskippable or unskippable DVD or TV advertising features. The

argument is put forth by those who want a special exemption to

circumvent the nonskip features for DVD or TV advertising

relates to an assumption that consumers should be able to modify

the content and/or the playback devices that they [legally

acquire.

What 1is again left out of this equation is the

notion that the content owners have the right to package their

content as they see fit and to license the right to use it

according to specific terms, one of which might be to require

viewing or listening to the program with integrated advertising.

Rather than allowing consumers to bypass the

content owner®s packaging by endorsing circumvention, the

appropriate action by the Copyright Office would be to allow the

market place to determine the outcome and to have consumers vote

with their pocketbooks regarding whether they want to buy or

rent programs with built-in nonskippable advertising.

Macrovision as a technology provider understands

that certain technologies can be implemented to prevent ad

skipping and we would encourage the Copyright Office to affirm

that these technologies should be added to the category of

legally protected digital copyright control technology under the

DMCA and they should have no circumvention exemptions either.

Thank you very much for the opportunity to present
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MS. PETERS: Thank you.

Mr. Marks.

MR. MARKS: Good morning. My name 1is Dean Marks

and I"m Senior Counsel, Intellectual Property, for AOL Time

Warner. Thank you very much for the opportunity to appear

before you today. It hardly seems like three years have passed

since the last time 1 appeared before you up at Stanford. 1 had

to throw away my shirt from that last appearance having been

grilled so hard by David Garson.

Anyway, here we are again today. Because AOL Time

Warner has already submitted written reply comments. Because

you have already heard from another AOL Time Warner witness,

Cheryl Perlmutter, at the recent hearings in Washington, 1 will

not take the panel®"s time to repeat or further endorse

statements that we have already made.

Instead, 1 jJust wanted to make the Tfollowing very

brief observations about the DVD market. In 2000, the year of

the last hearing for this rulemaking, there were approximately

13 million households in the U.S. with DVD players. By year end

2002 that number had risen to over 40 million.

In 2000 182 million DVD disks were sold into the

U.S. market. In 2002 the number of disks sold in the U.S. was

685 million and nearly 1 billion are projected to be sold in

2003.

Between 2000 and 2003 the average retail price of
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a DVD in the U.S. dropped by more than 10 percent. The decrease
in price of DVD players and DVD ROM drives has been even more
dramatic. DVD players are now available for under $100 in the

U.S. and DVD ROM drives are widely available for under $40.

Perhaps of even greater interest to the panel are

the following facts. In 2000 1less than 4,000 titles were
available in the U.S. market on DVD. As of April 2003 over
22,000 titles are available on DVD in the U.S. In 2000 |less

than 300 Japanese anime titles were distributed iIn the U.S. 1in

DVDs playable on U.S. Region 1 DVD players. As of April of this

year that number has grown to over 1,400 anime titles.

In 2000 approximately 600 foreign language feature

films were distributed in the U.S. on DVD by distributors

serving the U.S. DVD player market. That is, Region 1 players,

Region | disks. As of April of this year the number of such DVD

foreign language feature Ffilm titles distributed 1in the U.S.

market, again for Region 1 players and disks, had risen to over

1,700 titles.

The source for these facts and figures 1is this DVD

release report which 1is a published report and this 1is one

revised as of April 23, 2003. If 1t is of iInterest to the

Copyright Office, | would be happy to submit this for the

record.

These facts demonstrate that in the intervening

years since the last rulemaking proceeding, access to works via
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the DVD format has grown dramatically. The technical protection

measures used to protect copyrighted works on DVDs  from

unauthorized access including the regional coding access control

and, and this 1is critical, the associated legal regimes and

legal protections that go along with these technical protection

measures, have been crucial to giving content owners the

requisite security to release their works on DVD on this high

quality digital format.

Indeed, these technical and legal protections have

not served to stymie access to works. Quite to the contrary.

They have materially contributed to the stunning success of DVD

and the increased available and access to the U.S. public of an

ever growing, ever richer variety of works including foreign

works.

In the Tfinal rule issued iIn the prior rulemaking

proceeding, the Copyright Office found that, "It appears that

technological measures on DVDs have increased the availability

of audiovisual works to the general public, even though some

portions of the public have been inconvenienced."

The facts outlined above iIndicate that in the

intervening three years the preservation of the legal integrity

of the DVD technological measures has led to a virtual explosion

in the availability of audiovisual works to the U.S. public.

The request for exemptions sought in this current

rulemaking proceeding with respect to DVD are by 1in large
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similar to the ones sought in the previous rulemaking. The

rationale articulated by the Copyright Office and the Library of

Congress in 2000 for rejection of these requests still applies

today.

Indeed, 1 believe the rationale 1is even stronger

today because many, if not all of the non-infringing uses sought

to be achieved via the exemption requests, can actually be

satisfied through means that do not involve circumvention

contact.

Today these non-circumventing means are available

more inexpensively and with less burden to users than they were

in 2000. I"m sure we will get into all of these issues in

greater detail so 1 will leave off here and look forward to your

questions. Thank you.

MS. PETERS: Thank you.

Mr. Metalitz.

MR. METALITZ: Thank you very much. Good morning.

It"s a pleasure to be back here with you again. I"m going to

make just very brief general comments and then we will get to

the questions which 1 know we are eagerly awaiting.

Some of these comments apply, 1 think, also to

some of the discussion in the last panel yesterday afternoon

because 1 think the thrust of most of the proposed exemptions

that we are hearing about this morning really boil down to the

ability to platform shift or to move between formats or between
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devices, among devices, and so forth, which 1is similar to the

issues that were discussed yesterday about CDs.

I just want to make three general observations

about this. First, there is really nothing new in this Iissue.

IT you 1look at the history of copyright markets, there Iis

nothing new about copyright owners deciding to release their

material iIn fewer than all the formats that are available in the

market place. There are many examples, some of which we site in

the reply comments.

The @law has never vrequired copyright owners to

make their material available to every format for every machine

or device that exist in the market place. Certainly nothing in

Title 17 has ever required this. The DMCA did not change that.

This 1is the backdrop against which we have to look at these

claims for exemption.

Second, 1 don"t think we should 1indulge 1in the

presumption that what 1is necessary to be done 1iIn order to

platform shift 1is non-infringing activity. To the contrary, |

think the general rule is that it would be infringing activity.

In most cases platform shifting involves making a

copy and, obviously, that implicates the reproduction right and

you would have to look at whether any applicable defenses were

there. We shouldn®t assume that platform shifting activity Iis

non-infringing.

Third, 1 think there 1is strong evidence and what
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Mr. Marks has summarized is a very good example of it, that the

release of copyrighted material in a way that is not playable on

all formats or on all platforms can be a wuse facilitating

strategy. There 1is really no better example than the explosive

growth of the DVD.

When you think about all of the different formats

that have been floated or tried or introduced over the years,

and 1'm not thinking here primarily of audiovisual works but in

software and everything else, the landscape is littered with the

failures of these different formats.

What is really astounding about DVD 1is how

successful it has been, how the public has embraced it, and how

it has increased the availability of all these titles to the

public really in a manner that is unprecedented.

But the same argument could be made as far as

software that is linked to a particular machine or device or a

database that might be accessible only from devices on a

particular university network operating under a site license.

The 1issues are not really that different in all

those circumstances and they demonstrate that the strategy of

making copyrighted material available without necessarily

catering to every single format in the market, or every single

platform in the market, can be a useful Tfacilitating strategy

and just what Congress was intending to encourage in the DMCA.
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1"ve given my speech yesterday about the digital

cornucopia so | won"t repeat that but 1 think this is really

part of that feature. I think to evaluate these claims for

exemption, I would, of course, encourage you to look back at

what you decided in the year 2000 where many of these Issues

were ventilated.

I think you will conclude when you do that that

the proponents not only have to convince you that you made the

wrong decision in 2000, which certainly the testimony you“ve

heard here suggest it. The proponents are taking on that

burden.

They also have to show that even if you were wrong

then, you are still wrong now under a circumstance in which the

availability of the product and the availability of

alternatives, as Mr. Marks referred to and I"m sure we will get

into iIn more detail 1in the question and answer period, the

availability of alternatives is also increased that would enable

people to gain access iIn a myriad of ways to this material. |

think that makes the burden that much more difficult.

I do want to say a word about the unskippable DVD

advertising issue. I have to say 1 find this puzzling. 1 kind

of think if you looked up de minimis non curat lex in Black"s

Law Dictionary vyou would Ffind a citation 1iIn Ms. Hinze"s

testimony.

I think to think that because you might have to
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wait 30 seconds to access or to see the movie that you"ve gotten

on DVD, to say that rises to the level of substantial adverse

impact as cognizable iIn this proceeding. I find it hard to get

my mind around that.

I think the other point that came out clearly

today is that the inability to skip DVD advertising to the

extent it occurs, and | think there 1is a dispute about the

extent, whether it"s in more than a handful of cases, but to the

extent that it does occur, | think the EFF testimony makes it

clear that it is not due to an access control. I think if you

look at the definition of access control in the statute, 1 think

that is the right conclusion.

Their argument appears to be that although the

inability to fast forward in some circumstances is not an access

control, it is part of the licensing requirements for an access

control and, therefore, you should be allowed to circumvent the

access control, in this case CSS, in order to overcome this

inability to fast forward. 1 think that is what they are saying

here.

I think this 1is a classic example of the tail

wagging the dog, or perhaps, to put it a little more

graphically, it"s an invitation for the copyright industries to

trim their fingernails with a chain saw.

They are basically saying that because people have

to wait 30 seconds to watch the movie, they should be entitled
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to strip off all protection from these movies, put them in the

clear, and let anything -- remove all the protections that CSS
provides. I think that is taking this argument a little bit too
far.

And, again, the argument that the unskippable ads

don"t benefit the public, 1 think we could conceive that and

still point out that as the Copyright Office found -- 1is

recommended and the Librarian found, the availability of CSS

very much does benefit the public. The use of CSS on DVDs has

been a substantial factor 1in increasing the availability of

copyrighted material for non-infringing uses.

I don*"t think the EFF can have it both ways here.

If the problem is something that is not CSS, then perhaps they

could be asked. 1 think there was a reference to that in Mr.

Krepick®"s testimony about how you would deal with that problem

without inflating it to the much larger issue of CSS.

Again, | appreciate the opportunity to provide

these general observations and 1 Mook forward to your questions.

MS. PETERS: Thank you very much. Let me start by

trying to get something clear. I think I know it but 1 want to

verify it. When, in fact, there 1is an exception granted and

somebody can circumvent an access control, say, for example, if,

in fact, one were granted and it
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circumvent it is there still protection attached to it?

MR. MARKS: Let me try and answer that because the

CSS systenm involves several different functional components.

There"s  the  encryption, the CSS encryption, the contents

scramble. It"s called the contents scramble system which is the

40 bit encryption on the disk which scrambles the content.

There are flags on the disk that indicate the

regional coding which is separate and apart from the CSS

encryption itself. There are something called the APS trigger

bits, and Bill can correct me if I"m getting this wrong with the

macrovision, which are the bits that trigger the macrovision

being applied to the content when it travels out the analog

output. Each of those, while they are required under the CSS

license, are separate functional components.

Therefore, 1 don"t think it"s necessarily the case

to address one of the components. For example, the UOP which 1

frankly do not consider an access control technology that you

have to say 1iIn order to address something with the UOP it

requires circumvention of the CSS encryption itself. 1 do not

believe that is the case.

MS. PETERS: Okay - Let"s take the UOP. At the

end of the day they have made their case turning that button

that says on, do not fast forward off. What do they have to

circumvent?

MR. MARKS: Right. As far as | understand it, and
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this 1is something that 1 think, frankly, we would need to look

into some more. I don"t believe there is any requirement of the

CSS license as to how the UOP functions as far as my review of

the CSS license have been, although it"s mostly been the content

provider license rather than the hardware adopter license.

There is nothing in the CSS license that requires,

you know, in Jlinking the encryption or in decrypting the CSS

encryption system you must not allow consumers to fast forward

if this certain code is in there. I don"t believe there is any

nexus between the CSS encryption nor the license for the CSS

encryption that details obligations about what can and cannot

happen with the UOP.

There certainly are obligations that flow from the

CSS license, for example, as to whether the compressed content

once it"s decrypted can be made available on a user accessible

bus, for example.

There are all sorts of robustness and compliance

requirements as to what a hardware manufacturer needs to do to

treat the content once it"s decrypted. I do not believe there

are any requirements dealing with this fast forwarding issue.

MR. MARKS: Okay . I"m going to go over here.
Yeah.

MS. HINZE: First 1 would like to make it clear if
there was any doubt about what 1 said before. My opening

remarks included a statement that said EFF is not contending
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that UOP blocking 1is an access control. I would like to make

that clear.

MS. PETERS: But you said --

MS. HINZE: Our argument 1is that there 1is a

conditionality here and what 1is required. For instance, for

someone to take the benefit of our exemption would be a

modification of the DVD player. Now, DVD CCA play includes a

number of different licenses. One of them is a CSS license.

The particular feature, UOP, as | understand it --

again, 1 would like to preface my comments by pointing out that

the entire licensing regime is subject to trade secret

protection and 1it"s something that EFF 1is not being able to

review -- that from various sources, including Jim Taylor, who

is a DVD expert and 1is the producer of this book *"DVD

Demystified” and runs the most technically comprehensive DVD

online information.

According to his understanding, and according to

other sources we have been able to see publicly, the requirement

for UOP blocking responsiveness 1is something that is in the DVD

format Logo Licensing Corporation license. In order to get

access to the trade secrets and the trademark DVD to put on your

silver box, you need to respond to UOP blocking. That"s what

your DVD player has to do.

For instance, there may be two ways to meet our

exemption. The first one would be to take your DVD CCA licensed
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DVD player and modify it to turn off the UOP feature, as we

understand 1it, because of the conditionality of the licenses

because each of the licenses, in turn, are premised on this set

of -- this set of influxing licenses are premised on the use of

CSS.

Our understanding from what we"ve been able to

find out publicly is that it does involve the CSS violation in

order to get under the envelope and into the actual player.

The second way you might be able to achieve our

exemption would be to create your own player. You could, for

instance, if you were technologically savvy enough you could

create your own software player to do this.

The problem with that is that the copyright owners

on the other side of the room have made a stated position in

litigation that playback of a DVD on a nonauthorized, non-DVD

CCA licensed player is a violation of Section 1201(a)- From

that point of view an exemption would be required for a consumer

to do what 1 just said.

MS. PETERS: Let me just step back a minute. Both

sides say that the UOP is not an access control. The only thing

we have authority to even consider is an access control. I, 1In

fact, it"s not an access control, | don"t see how we help you.

MS. HINZE: The two examples I1"ve given you of the

way --

MS. PETERS: But our basically saying that you can
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circumvent, we can"t say you can circumvent anything.

MS. HINZE: In either case it"s necessary to
circumvent CSS. CSS 1i1s an access control. CSS 1is regarded as
an access control by the copyright owners. They have stated

that position in the Remeirdos case in the 2nd Circuit Appeal

briefs that they filed and, as | said, most recently in March

2003 papers in the 321 Studios case they made their proposition

that CSS is an access control.

The Librarian and Copyright Registrar in the 2000

rule also addressed the nature of CSS as both an access and a

copy control because it requires a CSS violation. In this case,

in order to actually make the UOP modification, a circumvention

of CSS would require an exemption.

MS. PETERS: Okay - I"m going to go to Dean. The

question I"m going to have over here is this side of the table

seems to basically in a lot of what it"s advocating is that fair

use, whatever your reasoning is, that licenses that are put in

place by content owners should be overridden. I"m coming back

there but think about that while 1 go over here.

MR. MARKS: I just wanted to raise a point of

clarification because |1 believe, as Ms. Hinze who just spoke,

when she mentioned that as far as her understanding goes that

the UOP functionality and responsiveness as a requirement of the

DVD format license, that may well be the case.

IT that is the case, that adds to my clarification
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of the situation because the DVD format Llicense 1is quite
separate and apart from the CSS [license. They are two
completely separate licenses. They are administered by
completely separate licensing organizations.

CSS, which is the access control technology

license, which is administered by the DvD Copy Control

Association, 1is separate and apart from the DVD format Ilicense.

My understanding is that you can take a DVD format

license and not take -- in fact, I1°m quite sure of this -- need

not take a CSS license if what your desire is is to put content

onto a DVD in the clear without any access control technologies.

There 1is no requirement by the DVD format license that you take

a CSS license 1iIn order to put content out and make content

available on DVD.

There 1is another case, and I°m not positive about

this so 1 state this as an uncertainty and 1 will try and find

out whether this is the case or not. I am not sure that you are

even required to take a DVD format license 1in order to put

content onto DVDs. I believe the format license is tied to the
DVD logo. ITf you want to use the DVD logo, you must take a
format license. IT you are prepared to pay the patent holders

who Ulicense the DVD patents for the format itself, you can do so

without taking a DVD format license. I believe that 1is the

case. 1 will check on that and get back to you.
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MS. HINZE: May I comment on that?

MS. PETERS: Sure.

MS. HINZE: My understanding 1is that the DVD

format licensing logo corporation license actually gives access

to --

MS. PETERS: Can you speak up?

MS. HINZE: Sorry. The DVD format Logo Licensing
Corporation license gives access to two things. One is the logo

and the second thing is the trade secrets, a second of the trade

secrets that ar involved in the DVD technology. I am not in a

position obviously as a nonindustry spokes person to know

whether or not it is a requirement.

What 1 would like to point out to the Copyright

Office 1is that the EFF made assiduous efforts to try to find

whether such a player exist on the market, whether there 1is, in

fact, a DVD CCA license player that advertises nonresponsiveness

to UOP blocking.

We were not able to find that. We can"t verify

that it"s not a actual requirement to not take a DVD CCA license

-- 1"m sorry, DVD format Logo Licensing Corporation license.

We believe, based on what we have seen available

publicly, that it is a requirement and that requirement as part

of the interlocking set of licenses 1is premised on the use of

CSS as, if you like, the outer layer that surrounds the box.

Therefore, in order to modify a UOP feature that is included in
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a box, by virtue of that license would require a violation of

CSS.

MS. PETERS: Thank you.

Steve.

MR. METALITZ: Even i1f we assume that what was

just said is true, it"s hard to see how the first scenario that

Ms. Hinze described about disabling the UOP blocking 1is a

violation of 1201(a)(1). It might be a violation of some of

these licenses.

MS. PETERS: Right.

MR. METALITZ: But if 1it"s not a violation of

1201(a) (1), then it"s not part of this proceeding.

MS. HINZE: Well, 1 guess my response would be if

it's clear that violating CSS 1is not a violation of 1201(a)(1)

in the first of the two responses | gave, modifying an existing

DVD CCA licensed player, my understanding is that the copyright

owners have had the steady position that circumventing CSS is,

in fact, a violation of 1201(a)(1)-

My second suggested way that this exemption might

actually take place in practice would be for someone to build

their own unlicensed DVD CCA, unlicensed software version of the

DVD player which wouldn®"t respond to UOP blocking.

My understanding of the copyright owner®s position

based on, as I"ve said, the two lawsuits where they have made

this their position, is that any playback of the DVD in non-DVD

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

CCA authorized player violates Section 1201(a)(1).- That is, as

I understand 1it, the position that was taken in both the

Remeirdos case iIn the 2nd Circuit and iIn 321 Studios case

currently pending in the court.

MR. MARKS: I think, with all due respect, there

is a little confusion going on because --

MS. PETERS: That would not be hard.

MR. MARKS: You are absolutely correct that the

copyright owners do take the position that circumvention of the

CSS encryption system is a violation of 1201(a) and 1is a

circumvention of an effective access control technology. We

agree on that.

I think we also agree on the fact that UOP

responsiveness in and of itself is not an access of control

technology. Where there seems to be some area of disagreement

and confusion is 1is it possible to circumvent the UOP without

circumventing CSS.

My view, but I am a lawyer and I"m not an engineer

and 1 will try and find out something about this, is that it is

possible to defeat the UOP without circumventing CSS, but 1

don"t know that for sure. What 1 do know is that this notion of

interlocking licenses and requirements built one on the other |1

do not believe to be the case because the licenses are separate.

IT UOP responsiveness 1is required by the DVD
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format Hlicense, then the argument or complaint is what the DVD

format license, not with CSS as an access control technology,

which is licensed by the DVV CCA. I wanted to just make another

point of clarification.

The content owners and others do take the position

that if somebody builds a DVD player that 1is not licensed

through the DVD Copy Control Association which decrypts CSS

encrypted DVDs, that that is an authorized activity, is a legal

activity because those devices aren®t authorized to get to the

decryption keys and, therefore, those devices are vilative of

the anti-circumvention device provisions. But anyone is free to

build a DvD player that can play not encrypted DVDs, non-CSS

encrypted DVDs. The CSS license doesn®t control that.

MS. PETERS: Can you consider what we were just

talking about as a follow-up question and actually come back to

us with clearing up some of this uncertainty?

MR. MARKS: Yes. And if I may, 1 would like to

enlist the help of the DVD Copy Control Association which also

testified and submitted comments.

MS. HINZE: Can 1 just make one final reply before

we go onto another topic, which I™m sure we will do.

MS. PETERS: Sure.

MS.  HINZE: In response to Mr. Marks®" last

comment, | just wanted to make clear that the source Tfor my

statements --
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MS. PETERS: Can you —-

MS. HINZE: Sorry. In response to Mr. Marks®" most

recent statement about the position that copyright owners have

taken iIn the Remeirdos case and in the 321 Studios case about

playback of a DVD on a non-DVD CCA licensed player.

The statement that |1 am making about playback

comes from, as 1 said, the 2nd Circuit Appeal briefs 1iIn the

Remeirdos case. The particular cite for the statement 1 am

relying on is in our briefs. It"s in note 43 of page 62 of the

appellant®s reply brief.

The statement is related to playback. Now,

perhaps what Mr. Marks is saying is that would in practice Ilook

like decryption because in order to play the content of a

machine, you would need to decrypt.

In either case, just to make it clear for the

record, the stated position as 1 understand it, and 1 have not

heard anything different from that based on what I1"ve just said

this morning, 1is that playback of a DVD on a non-DVD CCA

authorized software or hardware DVD player violates Section

1201.

MS. PETERS: I had a question about this side of

the isle which had to do with tethered DVDs or space shifting,

those kind of things, which appear at points to violate

licenses. I just wanted a comment on how you view the various

licenses that come attached with a lot of the material iIn
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digital form.

MS. GROSS: I can address that. What these

licenses do is they have the -- they control who can manufacture

DVD players, the Kkinds of features that people can make --

people can use, the kind of experience that people can have.

These licenses are the mechanism that control this

and then the CSS is what bypasses or prevents people from

getting through those licenses. I think i1t is really important

to talk about -- when you were talking about overriding license

terms, consumers never see a license.

Consumers are not licensees. Consumers do not --
are not parties to any contract. Their rights haven®t been
restricted legally in any way. The manufacturer of the DVD

player and the technology company may have license agreements

between them but that"s between them.

The consumer is not obligated to follow the

agreements in their contracts. They are not a party to those
agreements. I"m a Hlittle confused when you®re saying overriding
licenses. People who aren"t a party to contracts aren*t -- they
are not overriding the contract. They are simply not a party.

They are engaging 1iIn activity outside of the scope of the

license.

MS. PETERS: Okay, but now you purchased a DVD and

it's tethered to a machine and you want to basically untether

it. When you buy a CD and it"s clear that it"s tethered to a
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machine, you as the consumer know that.

MS. GROSS: I"'m a little confused. What do you

mean you would know a CD is tethered but a DVD is not?

MS. PETERS: Frequently when you purchase

something -- like 1°1l1 take it away from the DVD. 111 take the

e-book -- you know that it"s limited to a particular machine.

MS. GROSS: Well, when you say you know it 1is

limited, do you mean you have signed an agreement that says it

is Qlimited or do the copyright holders wish for it to be

limited?

MS. PETERS: No.

MS. GROSS: I think that 1is an important
distinction.

MS. PETERS: My understanding with the e-book

reader is that you know it has to be played on a particular

device.

MS. GROSS: Why would you know that if you haven™t

signed any contract? IT you have always received books and read

them however you please, what would legally require you to only

watch or view something on a particular device?

MS. PETERS: Because you are told that this plays

on this machine or other ones or when you put it in your machine

this 1is the machine it will play on. You®"re raising it as a

labeling question. You are Dbasically saying that there is

nothing that you purchase in the digital arena that you ever are
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told or know is limited in any way.

MS. GROSS: Why would 1 know something is limited

unless 1 have agreed for it to be limited? I mean, my point is

that the copyright holders may wish for something to be limited.

They may wish that 1 may only view something on a particular

device but that doesn"t mean I know 1 may not do otherwise.

MS. PETERS: Okay.

Do you want to say anything about that?

MR. MARKS: I just sort of think as a matter of

frankly practicality going to your CD example, you know, when

CDs were first being introduced and consumers bought CDs, |1

mean, they knew they couldn®*t be playable on turntables. IT you

wanted to buy a CD and enjoy an CD you had to buy a new playback

device. I mean, similarly those people who were early adopters

of Beta, Sony Betamax players, knew that as VHS came onto the

market that the VHS tapes were not compatible with the Betamax

players even though they were both analog video cassette

recording and playback devices.

I think that is just sort of a natural and a given

that when a particular format 1is delivered to the market,

particularly a physical format but, frankly, an electronic

format too as in your e-book example, that it isn"t necessarily

playable on every playback device or playback methodology that

a consumer may have available or may have in their homes.

MS. PETERS: Ms. Gross, we were talking about
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sense here. When you buy a particular thing, isn"t it common

sense that it"s not going to play on every single thing?

MS. GROSS: There*s a big distinction between

knowledge and a legal requirement. It"s true that 1 could buy

a record and it"s not going to pay on my cassette tape, but 1

could make a copy of it and play it on my cassette tape. So,

it’s not some legal requirement that 1 can"t put that music on

another form media. It"s just the way the technology has worked

in the past. It"s industry custom. It"s not a legal

requirement.

MS. PETERS: If, in fact, your thing that you

brought on the record is also available on tape, what gives you

the right to convert it from a disk to a tape?

MS. GROSS: Well, 1 think the 9th Circuit Court of

Appeals in the Diamond Rio case made very clear that space

shifting your music from a CD or from any type of technology to

another is well within the personal use fair use rights of

individuals.

MS. PETERS: That case dealt with digital and the

fact that there"s an exchange for no liability for consumers

because the manufacturers actually pay for the equipment and the

tapes. So, it"s a no liability issue in Chapter 10.

I wasn"t really talking about digital per se 1in

this case.

MS. GARLICK: I would also just like to point out
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that we are actually talking about access to content in

particular formats --

MS. PETERS: Right.

MS. GARLICK: -— not necessarily the availability
of the content as we mentioned In our -- in our sort of written
testimony that we gave early. It is also a different type of

content by virtue of the different type of format.

So, in that respect, we would submit that it"s not

directly comparable to say oh, | can have it on a cassette tape

or I can have it in a digital format.

MS. PETERS: I"m not sure 1 get that distinction,

but okay.

I"m going to pass it at this point and go to you,

David.

MR. CARSON: Okay . The First question really

relates probably to everything we"re going to talk about this

entire day, but let"s -- let"s get it out in the open now.

Mr. Metalitz, |1 think you, too, Mr. Marks, but 1

especially recall you, Mr. Metalitz, talking about how

successful the DVD format has been, how many people have DVD

players, how many DVDs are on the marketplace. We refer -- you

refer to the digital cornucopia and so on and that"s all well

and good, but I"m wondering if that doesn"t create a problem as

well and the problem is this.

Three years ago you"ll recall, one of the things
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we said when we were talking about DVDs was well, to the extent

that some people have come forward with problems presented by

DVDs and some of the restrictions you have with DVDs.

The fact that all this stuff is available on VHS

certainly makes those problems not such problems and that"s one

of the reasons why we don"t really feel we need to worry about

it. Certainly not the only reason, but one of the reasons.

Can we say today particularly looking forward to

the next years starting this October 28th that that"s still

going to be the case? It"s my impression that that®"s not going

to be the case, that we"re no longer going to be able to say it

doesn"t matter because this stuff 1is also available 1iIn other

formats. Because it may well not be and doesn"t that make us

have to look a little harder at some of the other issues that

are being raised because of that.

MR. METALITZ: Well, 1 think you raise a good

question and First specifically with regard to the demise of

VHS, 1 think 1it, like so many other demises, it has been
somewhat exaggerated. It’s still a $10 billion business this
year and -- or in 2002 and it"s not going to disappear in -- by
2006.

But, 1 don"t think that"s really -- as you pointed

out, that"s not the only reason why you reached the conclusion

that you did in 2000. It may not have been the most significant

reason, but 1 think the best example 1 can give 1is the
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demonstration that Mr. Attaway gave for you earlier this month

in Washington in which he demonstrated that -- he used a digital

camcorder viewing the screen on which a DVD was playing to make

a excerpt from a DVD film and have a digital copy that could

then be used for all the fair use purposes and so forth that --

that were at issue there and that are at issue at some of these

--in some of these requests for exemption.

So, the fact that something -- let"s assume that
-- that "Spiderman™ was not available in VHS. That fact alone
certainly did not make it any less available for -- for
noninfringing uses. Because as he demonstrated, you could get

a copy that probably, in Tfact, is a higher quality copy than

what you would get by copying the VHS tape and you can use that

for fair use purposes assuming the copy is within the scope of

the fair use privilege and for forth.

It"s just as available for that purpose even iIf it

were not in VHS and as we demonstrate in our -- in our

testimony, there -- and particularly when you get into public

domain materials, there are a lot of titles out there that are

available in DVD that were never released in VHS. So, to say
that -- if the focus of this proceeding is on availability of
copyrighted material for substantial noninfringing use, | think

the conclusion 1is that also without regard to the availability

of the VHS the growth of the DVD has increased that

availability.
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VHS obviously still remains important and it

probably will remain important at least in some segments of the

market for quite some time to come.

MR. MARKS: I agree with everything Steve has just

said and 1 just wanted to add a couple of other points which is

if you look at noninfringing use in terms of access and access

just to viewing the content, because | agree with everything

Steve has just said about Tfair use copying or taking clips that

now with digital camcorders and analog camcorders being widely

available thus camcorders being available at Jlower prices, query

whether i1t costs more to buy a camcorder to camcorder off a DVD

than to buy a second VHS. Just sort of do the editing that you

would need to do to take clips from a VHS. It"s probably Tfairly

equivalent now.

But, in terms of the -- just viewability, it seems

to me that with the decrease, the dramatic decrease iIn price Iin

play-back equipment both in brams and in players, the barrier to

viewability and to use of DVD even if you had always used VHS

has really gone down. So, that as the market evolves and if the

market eventually does evolve to where movie titles are made

available only DVD and not on VHS, there really isn"t this

barrier to access problem. I believe the CD/LP model 1is very

relevant here.

You know, for awhile CDs actually took off slowly

than LPs, but for awhile, both formats were in the market and
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now, 1 think it"s pretty difficult to find LP records of -- you

know, certainly to the degree that titles are available in CD.

Frankly, 1 believe that the market will eventually move that

way . I don"t think 1it"s going to happen in the next three

years, but 1 anticipate that, you know, perhaps over the next

ten or 15 years that may well be the case. But, I think by that

time with the -- with the prices and the wide availability of

the equipment, access just is not an issue.

MR. CARSON: Anyone else want to address that?

All right.

One of the people on that side of the table, but

I don"t recall who, in their testimony mentioned that well, it"s

three years later and we still don"t have a Linux-based DVD

player. Now, we certainly had some conversations about that

three years ago and we certainly had some statements that it"s

just around the horizon. Is it? I mean where are -- where are

we with that? Why don"t -- do we have a Linux player out there

and if not, why not?

MR. MARKS: 1"11 take that one. There -- when

last time around we talked about and both -- both at the hearing

and then in my follow-up letter to the copyright office that we

were aware of two licensees-- CSS licensees who were proceeding

the next compatible players. One was Sigma Designs and the

other one was Intervideo.

I tried to do a little bit of research on this and
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as far as 1 know, Sigma Designs 1is no longer producing their

hardware solution. Intervideo 1is still producing their LIN DVD

software solution, but they make that software solution

available only for integration by hardware manufacturers like

computer manufacturers or setup manufacturers. It"s available

on an OEM basis rather than as a off-the-shelf software solution

to individual users.

In going on to -- to the lab, I found -- and it

was an excellent public announcement but in a | guess a message

discussion group from an IBM engineer, this was 1in April of

2001, announcing that IBM had on 1its IBM Thinkpad T22 for its

Linux model that they had included the LIN DVD software in its

model so that now this Linux IBM Thinkpad was able to play DVDs

back, you know, which -- in compliance with -- with CSS.

So, it"s there, but it does not appear to be there

as an off-the-shelf solution that you can just buy iIn a -- you

know, at Circuit City as a stand alone consumer software

solution.

MR. CARSON: So, if 1 already have a computer.

I"m running the Linux operating system. As a practical matter,

there*s not really anyway 1 can watch a typical commercially

produced DVD on my computer. Is that correct?

MR. MARKS: As a practical matter, that probably

is correct if all you have is your Linux system just as if you

were -- had your laptop computer and all it could run was
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Windows whatever version, Windows 98, that could not support a

LIN DVD solution. Actually, Intervideo 1is one of the leading

producers of the Windows compatible DVD player software and if

your computer was limited such that it could not take the new

Windows operating system that was necessary in order to play LIN

DVD, yes, you"d -- you"d have to upgrade your computer as well.

MR. CARSON: And 1| gather the only other option

1"d have would be to somehow circumvent CSS so that 1 could

watch it on my computer. 1Is that -- is that accurate?

MR. MARKS: The other option would be you could

buy a DVD player at, you know, less than 100 bucks or your could

load -- you know, decide to load a different operating system

and -- and even use a -- if your computer or laptop didn"t have

a DV drive built into it, buy an external DVD.

MR. METALITZ: Or use both operating systems. |

mean you could have both operating systems on one --

MR. MARKS: Oh, of course, you can have --

MR. METALITZ: -- machine and if --

MR. MARKS: -- Linux and Windows. Sure.

MR. METALITZ: -- and if -- you can --

MR. CARSON: Let"s assume that I"m stubborn and

I"m devoted to Linux and I"m going to watch it on my computer

because that"s the way I am.

MR. MARKS: Right.

MR. CARSON: And so, I -- what | do is |
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-- one way or another 1 circumvent CSS and watch i1t on my

computer now. Did I just engage in an infringing use?

MR.  MARKS: I think you have engaged 1iIn a

violation of 1201 --

MR. CARSON: Well, that wasn"t the question. Have

I engaged in an infringing use of a copyrighted work?

MR. MARKS: Have you engaged in a -- when you have

bought the copyright work and you"re viewing it just --

MR. CARSON: On my computer running Linux?

MR. MARKS: -- on your computer and assuming

you"re not making a copy when you have circumvented and have

loaded the computer -- and have Jloaded the disk onto your

computer, assuming that you®ve not made a copy on the hard drive

and I"m not talking about a buffering copy, 1 mean --

MR. CARSON: Right.

MR. MARKS: -- a copy that"s subject to being

further reproduced, | would say as far as a copyright violation,

you probably have not violated the copyright law. But, Steve?

MR. METALITZ: No, 1 would agree with that. You

violated 1201(a) (1), but  you may not have violated the

copyright. All those are independent causes of action.

MR. CARSON: And ordinarily, there would be no

reason for me to make a copy of the motion picture itself if all

I want to do is watch it on my Linux-based PC. Right?

MR. MARKS: 1 think that"s correct.
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MR. CARSON: Okay.

MR. MARKS: I mean the problem we®"ve had with that

and well, this may not be exactly relevant, but 1°m reading the

transcript from the folks who were testifying from 321. It

appears that often when CSS encryption is stripped away and even

when, for example, a backup copy is made, that copy is made in

the clear and that"s what"s of great concern to content owners

because you then have a digital clear copy that can be subject

to further unauthorized reproduction and distribution.

That frankly 1is vreally what the fear 1is for

content owners. It"s not that an individual circumventing in

the privacy of their own home to merely watch the movie on their

Linux player 1is a threat. It"s that when that content is

circumvented and in digital format iIn the clear, the fact that

it's so easily subject to further unauthorized copying and

distribution, is -- is the threat that -- that concerns us.

MR. CARSON: Sure. I understand that. But, at

least in terms of what 1201 says and what the past we have here

brings --

MR. MARKS: Right.

MR. CARSON: -- help me out here. Because it

sounds like what we just walked through is the situation where

one can Tfairly say that the prohibition on circumventing an

access control has adversely affected me and my ability to make

a noninfringing use of the copyrighted work. Isn"t that true?
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MR. MARKS: I guess 1 would say frankly it"s mere

inconvenience because you have all of these readily available

non-burdensome alternative like loading the Windows operating

system on your -- on your PC or using a player that"s, you know,

non-expensive.

So, 1 would really characterize it as a mere

inconvenience rather than a substantial adverse harm.

MR. CARSON: So, 1it"s an adverse impact but a

trivially adverse impact.

MR. MARKS: Perhaps. Right.

MR. CARSON: Okay. Okay. Okay.

MS. GARLICK: Excuse me.

MR. CARSON: Oh, yes, I1'm sorry. By all means.

Yes.

MS. GARLICK: 1"d just like to make two comments.

The First 1is that this continued presumption of a connection

between accessing on an unauthorized player and then further

unauthorized copying, that seemed to me a very considerable

presumption and sort of describing most of the consumers as

pirates which I think we would challenged.

And the second is also the description of this as

a mere inconvenience. If you"ve invested in a particular format

such as Linux or some other kind of format, it"s not a mere

inconvenience to not be able to have played DVDs that you"ve

purchased.
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MR. CARSON: Well, you can get a DVD player for 59

bucks or less now. So, how much of an inconvenience is it?

MS. GROSS: Well, if you could write a software

player for free, that"s a lot of money to a teenager.

MS. GARLICK: And also, 1 mean how many devices do

you have to purchase these days just so that you can have the

rights that, you know, you otherwise would have? I mean the

shopping list is growing at the moment.

MR.  MARKS: One response here that |1 think

sometimes gets a little bit overlooked when we®"re talking about

the Linux or the open source software operating system issues 1is

that DVD 1is the first audiovisual format, vyou know, physical

media  audiovisual format  that"s playable in the computer

environment in the First place. I mean VHS wasn®"t playable.

Super 8 movies weren"t playable. Betas weren"t playable. It is

the first, you know, physical media on which motion pictures are

delivered that is actually playable in the PC environment.

My feeling 1is that, you know, that should be

welcomed by PC users and the fact that it may not be playable on

every single operating system does not mean that the content

industry should somehow be penalized by, you know, allowing the

circumvention of what 1is viewed as a critical access control

measure because they®"ve actually made the work available for the

PC platform but not for every single operating system.

MR. CARSON: I"m glad you mentioned that. Because
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that reminded me of an analogy come up with that 1 wanted to ask

you about.

You talked about beta versus VHS, LPs versus CDs

and let me jJust try out a distinction on you because it"s one

that 1 find myself tempted to make. When we were talking about

those old 1issue VHS, beta, and so on, you"re talking about

incompatible formats, different formats.

It wasn"t that the CD was designed not to be

played on a turntable. Just that it was a new technology and

there was a new kind of device to play. Nobody was going out of

their way to make something which might have been played on a

turntable unplayable on a turntable and yet, isn"t that what we

have here. In other words, you®"ve got a DVD. You"ve got a DVD

drive on a computer but with running limits.

MR. MARKS: Right. Right.

MR. CARSON: The only reason you can"t play it on

a Linux 1is not incompatible format, but it"s because there are

licensing requirements which say 1if you®"ve going to have DVD

drive that is -- that has a technology license, it can"t play
that. There®"s no technological reason why it shouldn"t be able
to play it. A decision has been made to disable it from playing
it.

Now, isn"t there a distinction there?

MR. MARKS: I"'m glad you"re asking the question

because, in fact, your premise of if, in fact, the CSS playback
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capability was unavailable or blocked from being made available
to the Linux operating system, then 1 think there may be --
there
-- 1 don"t want to necessarily concede it, but there may be some
-- some greater weight to the argument.

The fact is that that CSS license is available to
folks who want to produce software players for the Linux
operating system. The fact that there 1is a software player
available for the Linux operating system, the fact that it Iis
CSS licensed, that it 1is included regularly on things like IBM
Thinkpads that are running the Linux operating system shows that
it is possible. There is no blockage here.

The fact that the market may not be robust enough
for manufacturers to say there®"s enough economic incentive here
for me to go and take a CSS license to produce a software player
for Linux -- for the Linux operating system may be a market
problem, but it"s not a licensing requirement problem. The CSS
license is open for anybody running an operating system provided
that they conform to the requirements of the CSS license.

And the fact that this LIN DVD player is out there
in the market and has been out there for quite some time shows
that it"s perfectly possible to make a DVD software player that
is -- that both complies with the requirements of the CSS

license and is compatible and can be used on the Linux operating

system.
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MR. METALITZ: Can 1 just add to that?

I think 1f you back -- taken it in a slightly

broader context, I think you"ll see the distinction between

things that are designed not to run on particular formats and

things that just happen not to run on particular formats isn"t

quite so sharp.

Because if you look historically, copyright owners

have iIn many cases made the decision that they were going to

release something. They could have released an LP for example
in 1980 or "85. You could decide to release an LP -- recording
as an LP and as a CD. It was technologically possible to do it,

but there were copyright owners who made the decision not to do

They might have made the decision because they

really wanted to reach the market of CD enthusiasts and they

didn"t want to reach the market of LP enthusiasts particularly

or they thought in the 1long term it wasn"t going in that

direction or they could have made the opposite calculation.

Many people in the 1980s objected to the Kkind of

sound they were getting from CDs and they thought LPs were

better and richer for certain types of music and some labels

made the decision we"re only going to release this audio file

recording on LP. CDs were available. We could make the

decision. But, we"re deciding no. We don"t want this to be

played on this platform.
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This was a market decision and over time the

market evolves and some of these decisions become less viable as

a marketplace alternative and we"re seeing -- | think yesterday

you had testimony about how 1in the audio field we can look

forward to a certain amount of contention along different

formats in the years ahead.

So, you know, copyright owners may be well faced

with this type of decision in the near future, too. But, that
has always been a marketplace decision. The law has never
dictated what that decision would be. The law has never told

copyright owners you must release on all formats, you must

release on specified formats.

MS. GROSS: Could I make a comment to that point?

I think that there®"s some obfuscation going on

here with respect to requiring copyright owners to make

something available in all formats that distinction between --

with someone who simply owns something and wants to try and

access It in another way. Making that a crime to take it upon

themselves to make this system work with what they"ve got.

That"s a difference between requiring them to make

it -- make everything available and somebody simply taking it

upon themselves to make what -- to make their property inter-

operable with their system and that seems to be a big point of

confusion and obfuscation throughout this entire proceedings.

IT I could go back to this idea of well, you could
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just download a Windows operating system onto your Linux box.

For a growing number of computer programmers, Linux is sort of

a political issue. There"s a very -- there®"s a growing concern

about the Microsoft monopoly, the Jlack of security in the

systems and for many people, it"s more than a political issue.

It"s almost a religion. Really a growing number of people.

So, if you"re telling them to switch vyour

operating system, you're telling them to switch their religion

and | think you have to take a -- take a step back and think

about that.

MR. CARSON: Well, that"s not quite what they"re

saying. 1 think they"re saying, you know, have a dual booting

capability. Maybe the only time you ever run Windows 1is when

you want to watch movie. They"re not saying you have to switch.

MS. GROSS: Well, but they"re saying so just use

this religion for these circumstances.

MR. CARSON: Well, we believe iIn the establishment

class here. So, don"t worry about --

MR. MARKS: Or -- vyour vreligion by buying an

updated Thinkpad that has the Linux DVD player in 1it, you know.

Then you®re buying from IBM. 1°"m sure the --

MR. CARSON: Anyone else on that topic before we

move on? All right.

MR. MARKS: Could 1 -- could 1 make just one more

comment while we"re on this -- the -- the licensing of hardware
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and playback systems and the rest because 1 had thought there

was a comment made this morning and if 1 had misunderstood it or

misheard it, my apologies.

But, that the -- that |1 thought 1 heard that

content owners derive some sort of financial gain from the

licensing of the different platforms for CSS or the different

hardware solutions for CSS and 1 just wanted to make sure that

if I correctly heard that comment to just say that that is not

the case. The content owners do not gain any financial revenues

or any other sort of revenues from the licensing of CSS. The

licensing of CSS is conducted by the DVD ~copy control

association which itself is a nonprofit corporation.

So, 1 just wanted to make sure 1 cleared

-- cleared that up.

MR. CARSON: Okay. Thanks.

Ms. Hinze, you made a reference to -- | think it

was Ms. Hinze, yes, to the first sale doctrine, but you didn"t

really elaborate on it and 1 was just 